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Guidelines for Contributors

CSR Journal, published electronically four times a year by the International Section of the ABA’s Corporate 
Social Responsibility Committee, offers practical articles on topics of interest to lawyers and their clients 
who practice in the CSR field. 

Submissions

CSR Journal articles present substantive material in a conversational rather than academic • 
style. 
Articles generally run between 500 (for short news items or updates) and 2,000 words (for • 
feature articles). 
Text should be double-spaced, with one-inch margins. • 
Avoid excessive document formatting, but include sub-headings for longer articles. • 
Number all pages consecutively from beginning to end. • 
Use 12-point type, Times New Roman or Courier. • 
Include a suggested title and a byline at the top of the first page. • 
Include author’s contact information (name, affiliation, address, phone, fax, email) on a sepa-• 
rate page. You may include a 25 word biography and photo. 
Keep citations to a minimum. For necessary citations, use endnotes and the Bluebook format. • 
If you decide to cite or quote materials, you are responsible for the accuracy and completeness 
of both the quotation and the citation information.

Please submit manuscript via e-mail attachment in Word format to Jessica Ulm at julm@wnj.com.

Editorial and Production Process

All manuscripts are reviewed and edited by 
CSR Journal’s leadership and editorial board 
and are copyedited to conform to CSR Jour-
nal’s style and design. Thus, your article may 
differ from its original form. The Corporate 
Social Responsibility Leadership has final au-
thority regarding published content.

CSR Journal is published on the first Wednes-
day in February, May, August and November. 
Submissions are due on the last Wednesday 
of March, June and September. Submissions 
for the February edition are due on the first 
Wednesday of December. If you intend to sub-
mit an article for publication, please forward a 
short summary in advance of the submission 
deadline to avoid duplication of content.
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Protect, Respect and Remedy:  
Ruggie’s Latest Report to the UN on Human Rights and Business

by Jessica L. Ulm

John Ruggie, the UN 
Special Representative 
on Human Rights and 
Business, released his 
report and recommenda-
tions to the UN Human 
Rights Council last month. 
The report outlines a 
new framework for gov-
ernments, corporations 
and civil society to use 
in creating human rights 
standards for corpora-
tions. Ruggie’s framework 
focuses on states’ duty to 
protect human rights, cor-
porations’ responsibility 
to respect human rights, 
and the creation and promotion of remedies for victims of 
human rights abuses perpetrated by corporations.

Ruggie was appointed Special Representative in 2005 
and has conducted research and consultations since that 
time to prepare his recommendations. Prior to Ruggie’s 
appointment, a UN subcommittee had drafted the UN 
Human Rights Norms for Business, which were generally 
welcomed by NGOs but opposed by the corporate com-
munity, resulting in a stalemate. As Special Representa-
tive, it became Ruggie’s task to move this debate forward 
by clarifying human rights standards for corporations.

Ruggie has concluded that “governance gaps created 
by globalization” are the cause of the business world’s 
struggle with human rights issues. Institutional structures 
addressing human rights in the corporate arena, which 
currently lack a cohesive focus, have failed to keep up 
with rapidly expanding markets, causing “governance 
gaps” that leave companies without sufficient guidance.

Rather than close these gaps with a mandatory interna-
tional regime, Ruggie rejects the call for binding legisla-
tion on corporate responsibilities, such as the previously 
conceived UN Human Rights Norms for Business. Ruggie 
faults the Norms for creating corporate duties that merely 
mirror state duties and only address a subset of human 
rights. Instead, Ruggie proposes that corporations should 
have defined responsibilities that are different from state 
duties and related to all human rights rather than a nar-
rowed list of them.

Protect

In his report, Ruggie first 
focuses on the state duty 
to protect against human 
rights abuses through 
prevention, investigation, 
punishment and access 
to remedies. He calls on 
states to further develop 
the “legal understand-
ing” of state duties and 
to be more imaginative 
in their approach to these 
duties. He points to the 
2006 UK Companies Act 
and other state legisla-
tion that require compa-

nies to include social responsibility information in their 
annual reports and expand companies’ responsibilities 
beyond the shareholder to include the environment and 
larger community. Finally, he notes that the most widely 
used CR standards, the Organization for Economic Coop-
eration and Development’s Guidelines for Multinational 
Enterprises, should be updated and made more specific.

Respect

Ruggie then suggests that corporations must ensure 
compliance with national laws and avoid human rights 
violations through due diligence by considering the “coun-
try context” where they operate, the human rights impact 
of their activities and their contribution to potential abuse 
through their business relationships. Ruggie recommends 
that companies look to the UN Declaration of Human 
Rights, the Covenants on Civil and Political and Social, 
Economic and Cultural Rights and the ILO’s core conven-
tions for basic due diligence guidance. Ruggie outlines 
the following elements of human rights due diligence for 
companies:

Establish a detailed human rights policy.• 

Integrate the policy into the company’s core • 
business through leadership, training and 
mechanisms to respond to crisis situations.

Conduct impact assessments for proposed • 
and existing projects to understand how they 
might impact human rights.
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Track the company’s performance through • 
monitoring and auditing processes.

Remedy

The final prong of Ruggie’s framework involves the 
strengthening of remedies for human rights violations. 
Although he strives for a cohesive and overarching 
framework throughout his report, Ruggie recognizes that 
remedies are and will remain a “patchwork.” He calls on 
individual states to reinforce their judiciaries’ ability to 
adjudicate claims against corporations that operate or are 
based in their country. Ruggie also supports the devel-
opment of industry-created grievance mechanisms and 
multi-stakeholder initiatives such as the Kimberly Pro-
cess in the diamond industry. Finally, he suggests that the 

Practical Considerations for Contract Attorneys  
in Supply Chain Issues

Manufacturing supply 
chains tend to be long 
and complex with plenty 
of risk for liability and 
abuse of contract terms.  
Because of these con-
voluted chains, the main 
issue that arises in a 
CSR context pertains to 
accountability.  Specifi-
cally, if a labor, health and 
safety violation occurs, 
who should be account-
able, and how should this 
accountability be reflected 
in contractual relation-
ships throughout a supply 
chain?  There are many 
considerations in this regard, but three of major impor-
tance are: subcontracting, control and consequences.  

Codes of Conduct

CSR is normally incorporated into supply chains by means 
of supplier codes of conduct.  Unlike more traditional 
codes of conduct, these supplier codes focus on funda-
mental labor concerns, such as child labor, forced labor, 
discrimination and freedom of association and collective 
bargaining.  Depending on how progressive a company 
is, it will either draw on country law for these standards 
or will refer to international legal standards to define 
their content.  While codes of conduct have tradition-
ally been viewed as voluntary standards, they are often 

incorporated into master 
sourcing agreements 
or directly into supplier 
contracts.

In order to understand 
why CSR considerations 
in supply chain contracts 
are so tricky, it is impor-
tant to have a basic con-
cept of how a supply 
chain is often structured.  
At the top of the chain 
is a retailer, like Wal-
Mart.  The retailers will 
then employ a vendor, or 
middleman, to find sup-
pliers who can fulfill the 

retailer’s sourcing needs.  The vendors will then find fac-
tories to fulfill these orders.  Often, the factories do not 
have the capacity to complete the retailer’s order them-
selves, either because they do not do a particular task 
(such as cutting or embroidery) or because they do not 
have enough workers.  In this case, the factory will often 
subcontract the portion of the work it cannot complete to 
other facilities.

This subcontracting can continue to many degrees, creat-
ing a large number of links in the supply chain.  As a result 
of this system, many retailers are not aware of where 
some parts (or all parts!) of their products are made, 
which means they are also unaware of the conditions 
under which these goods or components are produced.

concept of a global ombudsman should only be pursued 
if it is clear that such a position could administer claims 
appropriately and in a timely manner without undermining 
the development of national remedies.

After years of work, Ruggie’s recent Report to the UN 
Human Rights Council contains a potential policy frame-
work for states, corporations and civil society to build a 
more workable structure to guide business’s impact on and 
responsibility for international human rights. It will be inter-
esting to see how activists, governments and corporate 
decision-makers respond to the report’s suggestions. 

Jessica Ulm is an attorney with Warner Norcross & Judd 
in Grand Rapids, Michigan. She is vice chair of the Ameri-
can Bar Association International Section Committee on 
Corporate Social Responsibility.

By Lara Blecher
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Subcontracting

The longer a supply chain gets, the harder it becomes 
to monitor working conditions throughout the entire chain 
of production.  This can expose retailers to reputational 
risk, as shown by Gap’s experience with a subcontractor 
in India that had poor labor conditions. [details?] In Octo-
ber of 2007, the UK newspaper, The Observer, ran an 
article about child labor and physical abuse in an Indian 
facility producing goods for GAP.  Although the factory 
was allegedly quite far down the supply chain and a GAP 
spokesman explained that the situation had resulted from 
a vendor’s lack of vigilance in upholding GAP’s sourc-
ing standard, the spotlight fell 
squarely on GAP, not the vendor 
or the facility. 

There are a couple of ways to 
address this concern in a contrac-
tual relationship.  First, a retailer 
can require that a vendor coordi-
nate a contractual term with first 
tier suppliers, requiring those sup-
pliers to obtain the retailer’s con-
sent before using subcontractors.  
Second, a retailer can require 
that any arrangements concluded 
between first tier suppliers and 
subcontractors contain a promise 
to uphold appropriate labor condi-
tions and that the arrangement be 
in writing and be submitted to the 
retailer.  Although both methods 
leave plenty of room for abuse, 
they do establish some protec-
tion from liability in the event that 
a violation is found in the supply 
chain.

Control

One key issue that arises in sup-
ply chains with regard to CSR is who should have control 
over the monitoring of labor standards at a facility.  Mas-
ter sourcing agreements (MSAs) are structured to make 
it very clear that this responsibility lies exclusively with 
the supplier, who must provide retailers with assurances 
that these CSR terms are met.  Assignment of this role 
is often done by stating in the MSA that suppliers pledge 
to uphold a retailer’s code of conduct and by stating that 
suppliers agree to accept all liability for failure to do so.

This outsourcing of liability has been a traditional benefit 
of using an independent supplier rather than using pro-
duction facilities wholly owned or substantially controlled 
by the retailers, so clear language establishing liability 

with suppliers has been sufficient to alleviate liability from 
retailers.  However, keep in mind that depending on how 
Alien Tort Claims Act (ATCA) legislation develops, retail-
ers might be held liable for certain abuses if they knew 
of or should have known about the problematic circum-
stances at a supplier facility.  Should the ATCA case law 
develop in this way, retailers will need a much more com-
prehensive understanding of their supply chains and will 
need to take more substantial measures to ensure that 
abuses are not occurring at supplier facilities. 

Another way that retailers place the burden of compliance 
on suppliers is by requiring them to pay for monitoring and 

coordinating inspections directly 
with auditing firms.  This require-
ment can extend to having suppli-
ers pay for training efforts and can 
also include encouraging vendors 
to establish their own compliance 
programs under a theory of “sup-
plier ownership.”

Legal Consequences

Methods of enforcement for deal-
ing with suppliers who do not main-
tain CSR standards compliant with 
retailer expectations have evolved 
over time.  Initially, Non-Govern-
mental Organizations (NGOs) 
pushed retailers to drop non-com-
pliant contracting facilities; however, 
all parties involved soon realized 
that this “cut and run” approach to 
compliance usually only resulted in 
job losses for workers, not better 
compliance with laws and retailers’ 
expectations.  Accepted practice at 
present consists of providing sup-
pliers a reasonable time period for 
remediation measures.  Dropping 
a contracting facility is only seen to 

be appropriate as a last resort.  Therefore, in terms of 
structuring a contractual term regarding consequences, 
retailers often use the language of “reserving the right” to 
drop contractors, but this right is generally invoked only 
after remediation efforts have failed.

Additional Considerations

The reality is that at present, liability relating to reputation 
is of greater concern in general than that relating to legal 
liability because contractors are independent and retail-
ers rarely have control over these facilities to the extent 
necessary to find legal liability.  However, legal liability for 
retailers is not out of the question, and with CSR heading 

May 2008
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Planning, Coordination Help Companies  
Respond to Catastrophes

By Tom Lehner
America’s businesses have responded generously to 
disasters all over the world, donating their services, goods, 
dollars and expertise to help millions of victims rebound 
from hurricane Katrina, the Asian tsunami, Sept. 11 and, 
most recently, the California wildfires, China earthquake 
and Myanmar cyclones. But whether companies are 
directly affected by a disaster or want to provide aid in a 
different part of the world, they may struggle with how to 
safeguard their valuable physical, business and human 
assets and keep their businesses running while contribut-
ing to the relief effort.

A disaster creates a web of physical, financial and emo-
tional crises that require quick, decisive action. During a 
time of chaos, making swift decisions can be daunting, 
and companies will likely look to their legal staff to work 
through the various business continuity, legal, real estate, 
insurance and workforce issues that may arise. As the 
2008 hurricane season approaches, it’s especially impor-
tant that lawyers are familiar with their companies’ and 
clients’ disaster-planning efforts so they can provide the 
best possible counsel.

Integrating Cross-Sector Resources

Immediately following the 2005 disasters, Business 
Roundtable, a membership organization of 160 CEOs 
from leading U.S. companies, created the Partnership for 
Disaster Response. This task force brings together the 
resources and expertise of companies such as Allstate, 
SAP Americas, Procter & Gamble and W.W. Grainger, Inc. 
to enhance the efficiency of the private sector’s disaster 
response, foster public-private collaborations and shape 
a new role for the private sector in emergencies.

By drawing on the capabilities of a wide variety of indus-
tries—including legal, health, technology, financial ser-
vices, real estate, insurance and business continuity—the 
Partnership for Disaster Response has laid the ground-
work for a coordinated response to disasters.

Protecting Your Clients and Business 

Business continuity planning is a critical component of 
any disaster-preparedness plan. Firms that are proactive 

in a more legal direction, a more comprehensive approach 
to CSR issues in the supply chain is advisable.  Here are 
some considerations from a supplier’s point-of-view:

1. Subcontracting: Suppliers often feel bullied into 
accepting contract terms as, particularly in the apparel 
industry, retailers work on very slim margins to make a 
profit.  In order for suppliers to work profitably, they often 
have to subcontract out some of their work.  Therefore, 
a clause requiring notification of subcontracting probably 
won’t go too far without additional efforts to ensure that 
suppliers have the capacity to complete the requested 
order.

2. Control: To this point, retailers have by and large 
not been legally liable for the compliance failures of their 
suppliers due to the rules of outsourcing.  In reality, how-
ever, some retailers have a large role in the compliance 
failures of suppliers to the extent that retailers do not 
always ensure that they are paying suppliers adequately 
for their services.  Retailers struggle to assess whether 
they adequately compensate their suppliers, in part 
because suppliers usually work for many retailers and no 
retailer predominates.

Retailers routinely set unrealistic turnaround times for the 
production of goods, however, which leads to overtime 

violations at supplier facilities. Then suppliers who are 
already struggling financially must bear the cost for late 
delivery or failure to perform on the retailer’s terms.  
Although the legal burden rests with the supplier, the eco-
nomic cause of the situation is often the retailer.  This 
imbalance of power is reinforced when vendors and sup-
pliers are made to fund and organize auditing programs.  
To ensure that suppliers can uphold their contractual 
obligations, retailers need to work with their suppliers to 
determine fair terms for both parties.

3. Legal Consequences: Although the cut-and-run 
approach is no longer pervasive, suppliers can still find 
themselves in a bind under the remediation approach 
because they often do not have the resources or educa-
tion to undertake the necessary improvements within the 
stated remediation period, if at all.  To ensure that sup-
pliers can meet retailers’ expectations on CSR, retailers 
need to work with suppliers so that both parties are clear 
on what the standards are and on what it will take to meet 
those standards.

Lara Blecher is a senior research associate at CSCC, a 
social auditing firm that operates in more than 110 coun-
tries around the world. It is a provider of socially respon-
sible supply chain consulting services.
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rather than reactive in their planning are more successful 
in managing events that could potentially interrupt busi-
ness operations, both in the short- and long-term. 

One important—but often overlooked—element in the 
planning process is securing alternative locations to 
maintain operations in the event of a disaster. A number 
of steps can be taken in advance to help this process run 
more smoothly during and after a catastrophe.

Following hurricane Katrina, Business Roundtable worked 
with the American Bar Association to develop a guide for 
lawyers and other professionals, Protecting Your Busi-
ness, to help them navigate issues they may face when 
finding new space to keep a company’s operations up 
and running. The guide includes information for both the 
company seeking space and the company providing tem-
porary quarters, and addresses topics such as tax cred-
its, insurance coverage, real estate and leasing concerns, 
security provisions, communications and organizational 
and cultural issues.

Attorneys also can work closely with other entities—such 
as government agencies, nonprofit organizations, and 
emergency responders—to ensure that their companies’ 
or clients’ business continuity plans are up to date. Mak-
ing the most of all available resources and expertise on 
the various entities of disaster planning can help minimize 
the effects of the emergency.

Contributing to the Response

Time and expertise are some of the 
most valuable resources a business 
and its employees can give to a com-
munity in need of aid. Whether your 
legal team is based in the U.S. or 
abroad, attorneys often have a range 
of expertise that can be extremely 
helpful at the time of a disaster or 
in advance of an emergency. This 
includes volunteering your time to help 
local businesses develop a disaster 
plan or providing counsel to commu-
nities and citizens after a disaster to 
work through liability concerns, identify 
potential tax breaks and discuss relo-
cation options.

When determining how you and your 
company will contribute to a relief 
effort, make sure you have clear poli-
cies in place. There are a number of 
tax and liability issues that need to be 
considered when donating overseas, 

creating employee volunteer programs and providing 
matching gifts or disaster relief funds. Establishing clear 
guidelines before a disaster can enable you and your 
employees to maximize your contributions 

A Success Story

American Express, based in lower Manhattan, had the 
foresight to assemble a cross-functional team of senior 
management, human resources personnel and lawyers 
that could make decisions and mobilize staff in the event of 
a disaster. Immediately after Sept. 11, the team was acti-
vated to help relocate the company’s 4,000 employees to 
temporary facilities throughout the tri-state area and rap-
idly notify clients. The legal team was instrumental in bro-
kering the new lease agreements, working with insurance 
carriers and managing liability and tax concerns. Hav-
ing cross-functional teams and comprehensive systems 
established before a disaster helped American Express 
protect its operations, client relationships, employees and 
assets, and mitigate the effects of the attacks.

Drawing on the experience from companies like Ameri-
can Express, the Partnership for Disaster Response has 
stepped up its collaboration with the government and 
relief agencies, such as the American Red Cross, to better 
integrate the private sector’s know-how into the nation’s 
disaster planning efforts.

May 2008
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Looking Ahead

The private sector saw firsthand that it can—and must—
be part of a coordinated solution to mitigate the suffering 
of people and communities affected by a disaster. The 
Partnership for Disaster Response is committed to work-
ing across the business, legal, public and nonprofit sec-
tors to make sure companies and the communities they 
serve are prepared for the 2008 hurricane season and 
any other major disasters. Planning now can save your 
company from interrupted client services, missed dead-
lines or lengthy office downtime, and make you better 
positioned to provide aid to others. For more informa-
tion or to download Protecting Your Business, visit www.
respondtodisaster.org.

Tom Lehner is the director of public policy at Business 
Roundtable, an association of chief executive officers 
of leading U.S. companies. He works on advocating for 
public policies that ensure vigorous economic growth, a 
dynamic global economy, and a well-trained and produc-
tive U.S. workforce. He manages Business Roundtable’s 
Partnership for Disaster Response and Corporate Gover-
nance Task Forces.

Khulumani Update 
by Michael Levine 

Earlier this month, the Supreme Court lacked a quorum 
sufficient to hear an appeal by defendants in Khulumani v. 
National Bank Ltd., thereby affirming the Second Circuit’s 
prior holding in that case that the District Court errone-
ously dismissed the suit.  The Supreme Court stated, in a 
brief order, “[s]ince a majority of the qualified justices are 
of the opinion the case cannot be heard and determined 
at the next term of the court the judgment is affirmed.” The 
lack of a quorum occurred because of several justices’ 
financial and personal conflicts of interest: three Justices’ 
owned shares of some individual corporate defendants’ 
stock, and another justice’s son works for one of the 
defendants.  The Second Circuit remanded the case to 
the District Court for its decision about the appropriate 
standard for accessorial or secondary liability under the 
Alien Tort Statute as well as the applicability of certain 
defenses to suit under the ATS, including the “political 
question” doctrine. In the suit, plaintiffs allege that the 
multinational corporate defendants aided and abetted 
human rights violations perpetrated by the South African 
government.

Michael Levine is a member of Epstein, Becker & Green, 
PC., and the Chair of its Corporate Social Responsibil-
ity and Sustainability practice. He also is a Vice-Chair of 
the ABA’s CSR Committee, and a member of the United 
States Technical Advisory Group on the ISO 26000 CSR 
Guidance Standard.

Recent Publications and 
Activities

By CSR Committee Members

CSR Committee members are actively promoting the 
industry in a variety of mediums. We’d like to hear about 
what you’re doing. Send your information to Jessica Ulm, 
vice chair of the American Bar Association International 
Section Committee on Corporate Social Responsibility, at 
julm@wnj.com.

Publications

Michael Levine and William Milani’s article “The • 
Role of Unions in International Businesses’ Codes 
of Conduct: Is There Strength in Numbers?” was 
published in the International Bar Association’s 
April 2008 newsletter. Follow this link to read 
the article: www.ibanet.org/images/downloads/
Newsletters/Employment_Industrial_Relations_
Law_April_2008.pdf

Michael Levine’s chapter Corporate Social • 
Responsibility Standards and Monitoring Pro-
grams appeared in the treatise “International 
Corporate Practice — A Practitioner’s Guide to 
Global Success” published in January 2008 by 
the Practising Law Institute (Basri, Carole- Ed.).

Speaking Engagements

Michael Levine chaired a panel on International • 
Corporate Compliance Including Global Cor-
porate Social Responsibility at the International 
Corporate Practice: Focus on China—Ethical and 
Legal Considerations conference on Jan. 31 and 
Feb. 1, 2008, at the Penn Club in New York.

Michael Levine in March 2008 gave a series of • 
presentations on CSR issues to Chinese compa-
nies and law firms practicing in Southeast Asia 
and the Pacific Rim during sessions in Shanghai 
and Beijing.

Media

Michael Levine was interviewed on issues • 
regarding corporate social responsibility and eth-
ics and compliance programs on CCTV, China’s 
television news broadcast “Biz China.” The live 
broadcast was aired by CCTV International at its 
Beijing headquarters on March 16, 2008.
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